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STATE OF W SCONSI N : | N SUPREME COURT

John T. Morris and Jeanne Morri s, FILED
Plaintiffs-Appellants, JUN 30, 1998

V. Marilyn L. Graves
Clerk of St_JpremeCourt
Juneau County, a nunicipal corporation Madison, Wi
and W sconsin County Mitual |nsurance

Cor por ati on,

Def endant s- Respondent s-
Petitioners.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 WLLI AM A, BABLI TCH, J. Juneau County (County) seeks
review of a decision of the court of appeals which held that the
County was not imune from suit for alleged negligence in
repairing the shoulder of a highway. John T. Morris (Mrris) was
i njured when another vehicle traveling towards him hit a rut on
the shoul der of the road, lost control, and came back over the
center line striking his vehicle. Because we conclude that the
general inmmunity given counties under Ws. Stat. 8§ 893.80(4) is
not applicable when the conditions of Ws. Stat. 8 81.15 are net,
as they are here, and because we conclude that the shoulder is
part of the highway, we affirm the decision of the court of
appeal s. In addition, because we conclude that the Morrises
sufficiently stated a claim in their pleadings, we need not

determ ne whether Ms. Morris’ affidavit, filed after the County’s
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nmotion for summary judgnent and alleging that there was also a
pothole in the highway, was inconsistent wth her prior
deposition testinony and filed only to create a genui ne issue of
material fact.

12 The following facts are relevant to this appeal. On
February 23, 1994, the plaintiff, Mrris, was driving his vehicle
west bound on State Hi ghway 82 when a vehicle driven eastbound by
Jean Wlliams (WIIlians) went out of control, crossed the center
line, and hit the Mrris vehicle. M. Mrris suffered severe
injuries as a result of the accident.

13 M. Mrris and his wfe, Jeanne Mirris, filed a Notice
of aimwth Juneau County, a nunicipal corporation, pursuant to
Ws. Stat. 8§ 893.80(1)(b) (1991-92),' alleging that WIlians |ost
control of her car due to a drop-off (also referred to as a rut)
between the blacktop and the aggregate gravel shoulder of the
r oad. The claim was based on this highway defect and the
County’s want of nmmintenance or repair. The County denied the
cl aimand served a notice of disallowance on the plaintiffs.

14 The Morrises then filed a Summons and Conpl ai nt agai nst
the County and its insurance conpany, alleging that the collision
between Morris and WIllianms occurred in part due to a highway
defect resulting from a want of maintenance or repair by Juneau
County. Because the dispute wwth WIlliams was settled out-of-

court, the subject of the action against the County was the

LAl references to Wsconsin Statutes are to the 1991-92
versi on unl ess ot herw se not ed.



No. 96-2507

apportionnment of the County’s negligence contributing to Mrris’
injury. M. Mrris requested damages for his nedical expenses,
pain and suffering, loss of enjoynent of [|ife, permanent
disability, loss of wages, and |loss of future earning capacity.
Ms. Morris requested danages for her nedical expenses, |o0ss of
soci ety and conpani onship, and | oss of consortium

15 Anmong other affirmative defenses, the County answered
that it was immune fromthe plaintiffs’ clains because they were
based on acts that the County performed in the exercise of its
di scretionary powers. The County also answered, as an
affirmati ve defense, that no danages sustained by the Morrises
happened because of the insufficiency or want of repairs of the
hi ghway. The County demanded judgnment dism ssing the plaintiffs’
conplaint on its nerits, with prejudice. The County later filed
a notion for summary judgnent.

16 In response to the County’'s notion for summary
judgnent, plaintiffs’ counsel deposed several persons including
WIlliam Anderson (Anderson), the Departnent of Transportation
Area Hi ghway Maintenance Supervisor. During his deposition,
Ander son presented photographs of the accident site that he had
taken in July 1994, five nonths after Mrris’ accident. The
phot ographs showed that in the approxinmate area where WIIlians
| ost control of her vehicle, there was a pothole on the edge of
t he pavenent. Al though Anderson did not know whet her the pothole
was present on the date of the accident, he testified that such a
pothole could take a year to devel op. Fol | ow ng Anderson’s

deposition, Ms. Morris filed an affidavit in which she stated for
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the first tinme that two days after the accident, she noticed a
“bi g chunk of pavenent broken off at the beginning of the rut.”

17 The Juneau County Circuit Court, Patrick J. Taggart,
Judge, granted the County’s notion for summary judgnent. The
court determned that the County was inmmune from suit under Ws.
Stat. § 893.80(4) because repairing the rut was a discretionary
act. The court further determ ned that the Mrrises did not have
a cause of action under Ws. Stat. 8§ 81.15 because that statute
only inposes an obligation on the County to keep the travel ed
surface of the road in a reasonably safe condition. The circuit
court stated that the shoulder of the road is not part of the
travel ed surface of the highway and the road was in a reasonably
safe condition given the winter weather conditions. The court
did not address Ms. Morris’ affidavit regarding the pothole.

18 The Morrises appeal ed and in an unpublished decision,?
the court of appeals reversed the circuit court’s judgnment
granting the County's notion for summary judgnent. The court of
appeals determined that if Ws. Stat. 8§ 81.15 is otherw se
applicable the County is liable under 8§ 81.15 for insufficiency
or want of repairs of a highway, regardless of whether the acts
were discretionary under Ws. Stat. § 893.80(4). The court of
appeals further concluded that the shoulder of the highway is
within the neaning of the term “highway” used in § 81.15.

Finally, the court of appeals determ ned that there was no basis

2 Morris v. Juneau County, No. 96-2507, unpublished slip op.
(Ws. . App. May 1, 1997).
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for the County’s assertion that M. Mrris submtted her
affidavit, which stated that there was a pothole in the highway,
in bad faith. The court of appeals reversed the circuit court’s
j udgnment because it concluded that the case presented disputed
i ssues of material fact, thus making a grant of summary judgnent
I nappropri ate.

19 This court granted the County' s petition for review,
and we address the two primary issues presented by this case: 1)
whet her governnental inmmunity wunder Ws. Stat. § 893.80(4)
applies to an actionable claimunder Ws. Stat. § 81.15; and 2)
whet her the term “hi ghway” includes the shoul der adjacent to the
paved portion of the highway as the term “highway” is used in
§ 81.15. W hold that if a plaintiff states an actionable claim
under § 81. 15, the governnental immunity  provisions  of
8§ 893.80(4) do not apply. Therefore, because the Mrrises stated
an actionable claimunder § 81.15, we need not determ ne whet her
the County’'s duties were discretionary or mnisterial under
§ 893.80(4). W also hold that the definition of *highway”
i ncl udes the shoul der of the highway. Because we concl ude that
the plaintiffs sufficiently stated a claimin their pleadings, we
need not determ ne whether Ms. Morris’ affidavit, alleging that
there was also a pothole in the highway, was inconsistent with
her prior deposition testinony and filed only to create a genui ne
issue of material fact. Accordingly, we affirm the court of
appeal s’ deci si on.

10 On appeal, this court applies the sanme sunmary | udgnment

met hodol ogy as applied by the circuit court. See Green Spring
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Farms v. Kersten, 136 Ws. 2d 304, 315, 401 N.W2d 816 (1987). A

circuit court properly grants sumary judgnent “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wth the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a nmatter of law” Ws. Stat.
8§ 802.08(2). The party noving for summary judgnent has the
burden of proving that there is no genuine issue of material

fact. See Gans v. Boss, 97 Ws. 2d 332, 338, 294 N.wW2d 473

(1980) . | nf erences should be drawn in the |ight nost favorable
to the non-noving party. See id. at 339. Whet her the noving
party in this case, the County, is entitled to judgnent as a
matter of |aw depends on our interpretation of Ws. Stat.
88 81.15 and 893.80(4).

11 The first issue presented by this case, whether
governnental imrunity under Ws. Stat. 8 893.80(4) applies to an
actionable claim under Ws. Stat. § 81.15, requires that we
interpret both statutes and their relationship. A question of
statutory interpretation is a question of law that we review de

novo. See Colby v. Colunbia County 202 Ws. 2d 342, 349, 550

N.W2d 124 (1996) (citing Pufahl v. WIllians, 179 Ws. 2d 104,

107, 506 Nw2d 747 (1993)). The min goal of statutory
interpretation is to discern the intent of the legislature. See

State v. Rosenburg, 208 Ws. 2d 191, 194, 560 N W2d 266 (1997)

(citing Scott v. First State Ins. Co., 155 Ws. 2d 608, 612, 456

N.W2d 152 (1990)). “W ascertain legislative intent by

exam ning the |anguage of the statute, as well as its scope,
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hi story, context, subject matter, and purpose.” Rosenburg, 208
Ws. 2d at 194 (citing Scott, 155 Ws. 2d at 612). Wen there is
an i nconsi stency between statutes, we nust reconcile them w t hout
nullifying either statute and in a way which gives effect to
l egislative intent. See Colby, 202 Ws. 2d at 349 (citing
Phillips v. Wsconsin Personnel Commin, 167 Ws. 2d 205, 217, 482

N.W2d 121 (Ct. App. 1992)).

12 The | anguage of Ws. Stat. 8 81.15 (reprinted in ful
below)® provides in pertinent part that the “claim for danmages
shal | be against the county” for “danmages [that] happen by reason
of the insufficiency or want of repairs of a highway which any

county . . . is bound to keep in repair . . . .” Wsconsin Stat.

® Wsconsin Stat. § 81.15 provi des:

81. 15 Damages caused by highway defects; liability
of town and county. | f danmages happen to any
person or his or her property by reason of the
insufficiency or want of repairs of any highway
which any town, city or village is bound to keep
in repair, the person sustaining the damages has a
right to recover the damages from the town, city
or village. | f the damages happen by reason of
the insufficiency or want of repairs of a highway
whi ch any county by law or by agreenent with any
town, city or village is bound to keep in repair,
or which occupies any | and owned and controll ed by
the county, the county is |liable for the damages
and the claim for danages shall be against the
county. S The amount recoverable by any
person for any danages so sustained shall not
exceed $50, 000. The procedures under s. 893.80
shal |l apply to the commencenent of actions brought
under this section. No action nmay be nmaintained
to recover damages for injuries sustained by
reason of an accunul ation of snow or ice upon any
bri dge or highway, unless the accunul ati on exi sted
for 3 weeks.
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§ 893.80(4) (reprinted in full below* provides in pertinent part
that “[n]o suit may be brought against any . . . political
corporation . . . for the intentional torts of its officers,

officials, agents or enployes nor nmay any suit be brought agai nst

such corporation . . . for acts done in the exercise of
| egi sl ative, quasi -1 egi sl ati ve, j udi ci al or quasi -j udi ci al
functions.”

113 The County argues that the plain | anguage of Ws. Stat.
8§ 893.80(4) confers governnmental immunity for discretionary acts
in all suits and that nothing precludes application of immunity
for alleged violations of Ws. Stat. § 81.15. W disagree. The
pl ain | anguage of these statutes is seemngly in conflict. On
one hand, if a plaintiff alleges insufficiency or want of repairs
of a highway, 8 81.15 provides that a claim for damages shall be
agai nst the County. See Ws. Stat. § 81.15. On the other hand,
8§ 893.80(4) provides that the governnental entity is inmmune from
suit if the acts of the governnmental entity are wthin the

entity’'s discretionary functions. See Lifer v. Raynond 80

Ws. 2d 503, 511-12, 259 N.W2d 537 (1977).

“ Wsconsin Stat. § 893.80(4) provides:

(4) No suit may be brought against any volunteer fire
conpany organi zed under ch. 213, political corporation,
governnment al subdivision or any agency thereof for the
intentional torts of its officers, officials, agents or
enpl oyes nor nmay any suit be brought against such
corporation, subdivision or agency or volunteer fire
conpany or against its officers, officials, agents or
enpl oyes for acts done in the exercise of |egislative,
quasi -1 egi sl ati ve, j udi ci al or quasi - j udi ci al
functi ons.
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14 CQur task is to harnoni ze these statutes, giving effect
to both, if possible. W do so by concluding that Ws. Stat
8§ 81.15 provides an exception to the general grant of immunity
under Ws. Stat. § 893.80(4). Accordingly, if a plaintiff’s
injuries occurred by reason of insufficiency or want of repairs
of any hi ghway, a governnental entity is not af f orded
gover nient al immunity under 8 893.80(4). W reach this
conclusion by examning legislative history and case |aw
interpreting these statutes.

15 Wsconsin Stat. 8§ 81.15 was included in the first
publication of Wsconsin statutes as R S. 1849, ch. 16, § 103.
At the time, common |aw governnmental imunity was the rule, and
8§ 81.15 was the legislative exception, inposing liability for
damages caused by insufficiency or want of repairs of any

hi ghway. See Holytz v. Ml waukee, 17 Ws. 2d 26, 36, 40, 115

N. W2d 618 (1962).
16 In 1962 with the Holytz decision, this court conpletely

abrogated comon |aw governnent al i mmuni ty, applying the
abrogation broadly to torts, whether by conm ssion or om ssion.

See id. at 39. “[Tlhe rule is liability¥%the exception is
immunity.” Id. However, “[t]his decision is not to be
interpreted as inposing liability on a governnental body in the
exercise of its legislative or judicial or quasi-legislative or

quasi -judicial functions.” Id. at 40 (citing Hargrove v. Cocoa

Beach, 96 So. 2d 130, 133 (Fla. 1957)).
117 The legislature was quick to respond to the abrogation

of governnental immunity in Holytz by creating Ws. Stat.
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§ 331.43 (1963) (now Ws. Stat. § 893.80).°> See ch. 198, Laws of
1963. The statute included a subsection regarding governnenta
immunity: “No suit shall be brought against any political
corporation . . . for the intentional torts of its officers,
officials, agents or enployes nor shall any suit be brought
against such . . . corporation . . . for acts done in the
exercise of legislative, quasi-legislative, judicial or quasi-
judicial functions.” 8§ 331.43(3) (1963). Acts done in the
exercise of legislative, quasi-legislative, judicial or quasi-
judicial functions refer to discretionary acts. See Lifer, 80
Ws. 2d at 512.

18 In the sane year that the l|egislature created Ws.
Stat. § 331.43 (1963), the legislature also anended Ws. Stat.
8§ 81.15. The anmendnents to 8 81.15 provided that a plaintiff had
to provide notice to a governnental entity within 120 days of the
event causing injury and increased the damage linmt to $25, 000.
See ch. 435, Laws of 1963. The tine frame for notice and damage
l[imt anmount mrrored the provisions in the newy created
8§ 331.43 (1963). Significantly, the legislature did not abolish
t he exception to governnental imunity provided by § 81.15.

119 In discussing the relationship between Ws. Stat.

88 81.15 and 895.43 (previously Ws. Stat. § 331.43 and now WSs.

> Wsconsin Stat. § 331.43 (1963) was renunbered as Ws.
Stat. § 895.43, see 8§ 2, ch. 66, Laws of 1965, and was again
renunbered to its present l|location at Ws. Stat. 8§ 893.80, see
§ 29, ch. 323, Laws of 1979.

10
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Stat. § 893.80), this court called for the legislature to repeal
§ 81.15.

Nei ther sec. 81.15 nor sec. 895.43 create liability
but rather provide the procedure to prosecute a claim

for negligence. If the city is negligent, one or the
other of the sections nust be followed dependi ng upon
the type of negligence involved. . . . Apparently a

material difference in these sections is the fact that
sec. 895.43 nmkes provision for actual notice while
sec. 81.15 does not. e A lot of confusion in
the practice would be avoided if the |legislature would
repeal sec. 81.15, which is no |onger needed since our
decision in Holytz v. MIwaukee, (1962), 17 Ws. 2d 26,
115 N.W2d 618, and the anmendnent to sec. 895.43.

Schwartz v. M| waukee, 43 Ws. 2d 119, 123, 168 N.W2d 107 (1969)

(Schwartz 1). See also Schwartz v. M| waukee, 54 Ws. 2d 286,

288-89, 195 N.W2d 480 (1972) (Schwartz I1) (“Sec. 895.43 covers

sone of the sane ground covered by sec. 81.15, and we pointed out

in Schwartz v. MIwaukee, supra, sec. 81.15 mght as well be

repeal ed by the legislature since its purported | anguage creating

a cause of action has been supplanted by Holytz v. M I waukee,

(1962), 17 Ws. 2d 26, 115 N.wW2d 618.").

120 Despite this court’s repeated clear suggestion to the
| egislature to repeal Ws. Stat. § 81.15, the legislature
declined to do so. Rather, in 1977, the Ilegislature mde
sweeping changes to the notice provisions for vari ous
governnmental entities by conbining the notice requirenents into
Ws. Stat. 8§ 895.43 (1978) (now Ws. Stat. § 893.80). See ch.
285, Laws of 1977. The act, published on May 8, 1978 and
effective on Novenber 8, 1978, deleted all notice requirenents
fromWs. Stat. 8§ 81.15 but added the follow ng sentence to that

statute: “The procedures under s. 895.43 shall apply to the

11
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comencenent of actions brought under this section.” 8 5, ch.
285, Laws of 1977. The act also repealed and recreated § 895. 43
(now § 893.80). See § 11, ch. 285, Laws of 1977. The Prefatory
Note to the statute recogni zed that several statutes at the tine
contained “a variety of procedural steps to follow when bringing

a claim against a county, town, city, school district or other

muni ci pality. This bill consolidates these procedures . . . and
makes them uniform . . . .7 Prefatory Note, ch. 285, Laws of
1977. In the recreation of Ws. Stat. § 895.43 (1978), the

| egi sl ature continued the governmental imunity provision for
di scretionary acts first enacted as part of Ws. Stat. 8§ 331.43
(1963). However, and again significantly, the legislature did
not abolish the exception to governnental inmunity provided by
§ 81.15.

121 Wen discerning legislative intent, we assune that the
| egi sl ature knew the law in effect at the tinme it enacted the

statute in question. See Rosenburg, 208 Ws. 2d at 194-95

(citing MIlwaukee v. Kilgore, 193 Ws. 2d 168, 183, 532 N W2d

690 (1995)). W need not depend on an assunption in this
i nstance, however, because here we know that when the | egislature
enacted Ws. Stat. 8§ 331.43 (1963), the predecessor to Ws. Stat.
§ 893.80, it was aware of Ws. Stat. § 81.15. The | egislature
amended the two statutes in the sanme year, see ch. 198 and ch.
435, Laws of 1963, and in the same act. See 88 5 and 11, ch.
285, Laws of 1977; and ch. 63, Laws of 1981. Despite a seem ng
i nconsi stency between 88 81.15 and 893.80, the |legislature

continued to keep them both on the books.

12
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22 We also presune that when the |egislature repeal ed and
recreated Ws. Stat. 8§ 895.43 (now Ws. Stat. 8§ 893.80) in ch
285, Laws of 1977 to consolidate the notice provisions of several
statutes, including Ws. Stat. 8§ 81.15, the legislature was aware
of our prior decisions regarding these two statutes and our

suggestion that 8 81.15 be repealed. See Schwartz |, 43 Ws. 2d

at 123; Schwartz 1Il, 54 Ws. 2d at 288-89. Because the

| egislature clearly had several opportunities to respond to this
court’s suggestions but nonethel ess acquiesced in our decisions
or refused to anmend or repeal § 81.15, we conclude that the
legislature intended to keep in force the exception to
governmental imunity provided by § 81.15. W can derive no
other <conclusion for the legislature’s failure to abolish
8§ 81.15. Were we to reach the opposite conclusion we woul d nake
a nullity of 8 81.15. By the legislative action outlined above,
the legislature did not intend that 8 81.15 be a nullity.

23 Because the legislature continued to breathe life into
a statute which this court stated was “no | onger needed,” we nust
now give the statute effect. W do so by turning to the rule of
statutory interpretation that a specific statute takes precedence

over a general statute. See Kilgore, 193 Ws. 2d at 185.

“[ Section] 81.15, Stats., only applies to a small area of
negligent conduct by a nmunicipality and in this area does not
necessarily cover all the negligence which mght relate to

hi ghways.” Schwartz |, 43 Ws. 2d at 122-23. W sconsin Stat.

8§ 81.15 specifically applies to damages <caused by the

i nsufficiency or want of repairs of any highway. Wsconsin Stat.

13
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8§ 893.80(4) generally grants imunity for the intentional acts of
its officers, officials, agents or enployees or for the exercise
of its discretionary functions. Therefore, since 8§ 81.15 is
specific and 8§ 893.80(4) is general, 8§ 81.15 takes precedence
over 8 893.80(4). To reconcile these statutes and give them both
effect, we conclude that 8§ 81.15 provides an exception to the
general grant of immunity found in 8§ 893.80(4).

24 To support its argunent that it is imune from suit
the County argues that Ws. Stat. 8§ 893.80(4), providing
governnental inmmunity, nust be read in conjunction with Ws.
Stat. § 893.80(5) (reprinted below)® which provides that § 893. 80
is exclusive and applies to all clains unless rights or renedies
are provided by another statute. The County asserts that case
| aw provides that no rights or renedies are provided under Ws.

Stat. 8§ 81.15. See, e.g., Schwartz Il, 54 Ws. 2d at 289.

125 We are not persuaded by the County’'s interpretation of
Ws. Stat. § 893.80. First, the language of Ws. Stat. § 81.15
does provide rights or renedies for parties injured “by reason of

the insufficiency or want of repairs of any highway

8§ 81.15. The statute provides that “the claim for damages shal

® Wsconsin Stat. § 893.80(5) provides in pertinent part:

(5 Except as provided in this subsection, the
provisions and limtations of this section shall be
exclusive and shall apply to all clains against
political corporation, governnental subdivision . .
When rights or renedies are provided by any other
statute against any political corporation, governnental
subdivision or agency . . . for injury, damage or
deat h, such statute shall apply and the |limtations in
sub. (3) shall be inapplicable.

14
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be against the county.” 8§ 81. 15. We recognize that in both

Schwartz | and Schwartz 11, this court stated that § 81.15 does

not create liability but only provides “the procedure to

prosecute a claim for negligence . . . .~ Schwartz 11, 54

Ws. 2d at 289. At the tinme of these cases, however, liability
for highway defects existed in the absence of § 81.15 because of

the abrogation of common law imunity in Hol ytz. See Dunw ddi e

V. Rock County, 28 Ws. 2d 568, 573, 137 N.W2d 388 (1965). As

we noted in Schwartz Il, the |language of § 81.15 “purported[ly]

creating a cause of action has been supplanted by Holytz .

." Schwartz Il, 54 Ws. 2d at 288-89.

126 However, when the legislature stripped Ws. Stat.
8§ 81.15 of all procedures, it left the rights and renedies for
injuries caused by the insufficiency or want of repairs of any
hi ghway. See ch. 285, Laws of 1977. The legislature specified
that parties nust follow the procedures in Ws. Stat. 8§ 893.80 to
commence an action under 8§ 81.15 but did not abolish the rights
and renedies of 8§ 81.15. Accordingly, we nmust conclude fromthe
above that 8§ 81.15 does create rights or renedies%the right to
recover damages from a county negligent in its insufficiency or
want of repairs of any hi ghway.

127 In sum we conclude that if a plaintiff's injuries
occurred by reason of insufficiency or want of repairs of any
hi ghway, that is, the plaintiff states an actionabl e clai munder
Ws. Stat. 8 81.15, a governmental entity is not afforded

immunity under Ws. Stat. § 893.80(4).

15
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128 We now turn to the second issue presented by this case:
whet her the term “hi ghway” includes the shoul der adjacent to the
paved portion of the highway as the term “highway” is used in
Ws. Stat. 8§ 81.15. The County argues that the shoulder is not

part of the highway by relying on this court’s statenent in Wiss

v. Mlwaukee, 79 Ws. 2d 213, 255 N.W2d 496 (1977) that § 81.15

“has been interpreted to refer to physical defects existing on

the traveled surface of the highway . . . .7 Wiss, 79 Ws. 2d

at 225 (enphasis added). However, later in the Wiss decision

this court, like the court of appeals in this case, correctly
relied on the statutory definition of “highway” found in
Wsconsin’s Vehicle Code at Ws. Stat. 8 340.01(22) to conclude
that “hi ghway” as used in 8 81.15 includes the shoul der.

29 This court has previously relied on Ws. Stat. § 340.01

(22) for the statutory definition of “highway.” See Weiss, 79
Ws. 2d at 232 The court distinguished “highway” from
“roadway:” “Wst MIlI Road and the two closely proximated

frontage roads conprised a highway (footnote quoting the
definition of highway in 8 340.01(22)) <consisting of three
separate and parallel roadways (footnote quoting the definition
of roadway in Ws. Stat. § 340.01(54).” 1d. The term “hi ghway”
“includes the entire wdth between the boundary |ines of every
way open to the use of the public as a matter of right for the
pur poses of vehicular travel.” 8§ 340.01(22). In contrast,
“roadway” is defined as “that portion of a highway between the
regularly established curb Ilines or that portion which is

i nproved, designed or ordinarily wused for vehicular travel,

16
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excluding the berm or shoulder.” 8 340.01(54). The distinction
bet ween the definition of “highway” and “roadway” enphasizes that
“hi ghway” includes the shoul der of the highway.

130 Neither the court in Wiss nor the court of appeals in
this case was enbarking on new territory by using the definition
of “highway” in Ws. Stat. 8§ 340.01(22) to interpret a statute in
anot her chapter of the statutes. For exanmple, in Wiss v.

Hol man, 58 Ws. 2d 608, 619, 207 N.W2d 660 (1973), the court

used the definition of “highway” in § 340.01(22) to interpret
Ws. Stat. § 182.017(2) (1973) regarding the duties of public

utilities in placing power poles. See Holnman, 58 Ws. 2d at 618-

19. Relying on the doctrine of in pari materia, the court

reasoned that it could rely on 8§ 340.01(22) because both the
Vehi cl e Code and 8 182.017(2) are concerned with public safety.
See also In Interest of EJ.H, 112 Ws. 2d 439, 442, 334 Nw2d

77 (1983) (relying on 8 340.01(22) to determne that the grassy
portion next to the shoulder of the pavenent is part of the
hi ghway, thereby concluding that a juvenile was properly adjudged
delinquent for driving without a |icense when she drove on this

grassy area.); Panzer v. Hesse, 249 Ws. 340, 346, 24 N.W2d 613

(1946) (concluding that the term “hi ghway” as used in Ws. Stat.
8 85.44(6) (1946) which required pedestrians to walk on the |eft
side of the highway when there is no sidewalk, refers to the
portions of the highway open to wuse by vehicular traffic

including the gravel shoulder.); and Poyer v. State, 240 Ws.

337, 340, 3 N W2d 369 (1942) (relying on § 340.01(22) in a

di spute regarding the public or private nature of an alley and
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concluding that the area adjacent to the paved roadway is part of
t he highway because “[v]ehicles may use this for the purpose of
making turns and other maneuvers incident to the use of the
roadway . . . .").

31 The County argues that by relying on the definition of
“hi ghway” in Ws. Stat. 8 340.01(22) the court of appeals ignored
decades of decisions by this court which defined “highway” as the
travel ed surface of the road. We di sagree. As early as 1872
this court determned that Ws. Stat. 8 81.15 applied not only to
the traveled part of the highway but also to the area “so
connected with [the highway] as to affect the safety or

conveni ence of those using the traveled path . . . .” \heeler v.

Town of Westport, 30 Ws. 392, 403 (1872) (citations omtted).

In Wheel er, boulders next to the traveled path "were connected
with it, and so closely as to nmake it alnost true that they

formed a part of it." Id. See also McChesney v. Dane County,

171 Ws. 234, 237, 177 NW 12 (1920); Meidenbauer v. Pewaukee,

162 Ws. 326, 331-332, 156 N.W 144 (1916). Rel i ance on the
definition of highway in 8§ 340.01(22) is consistent wth the
construction of the term “highway” as used in 8§ 81.15 for over
120 years.

132 W conclude that the area adjacent to the paved portion
of the highway, comonly known as the shoulder, is part of the
hi ghway as that termis used in Ws. Stat. 8§ 81.15. Because the
County does not dispute that the rut is an insufficiency or want
of repair and because the rut is in part of the highway, we

conclude that the plaintiffs have stated an actionable claim
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under 8§ 81.15. Accordingly, governmental immunity is not
avai l able to the County.

133 In sum we conclude that if a plaintiff states an
actionable claim under Ws. Stat. 8 81.15, the governnental
immunity provisions of Ws. Stat. 8§ 893.80(4) do not apply.
Therefore, because the Mrrises stated an actionable claim under
8§ 81.15, we need not determ ne whether the County’ s duties were
di scretionary or mnisterial. W also hold that the definition
of “highway” in Ws. Stat. 8§ 340.01(22) appropriately applies to
8§ 81.15 and includes the shoulder of the highway. Accordingly,
we conclude that the Mrrises did state an actionabl e clai munder
8§ 81.15 and therefore, summary judgnment was i nappropriate.

134 Regarding Ms. Morris’s affidavit, filed several nonths
after the County noved for sunmary judgnent, we need not
determ ne whet her such affidavit should be permtted to preclude
summary | udgnent. Because we conclude that the Mrrises stated
an actionable claim under W s. St at . § 81.15 without
consideration of Ms. Mrris’ affidavit, we need not determne
this issue.

135 Several nonths after the County filed its notion for
summary judgnent, M. Morris filed an affidavit in which she
stated for the first tine that she saw a chunk of broken-off
pavenent at the scene of +the accident tw days after the
accident. The County argues that by filing this late affidavit
Ms. Morris was only attenpting to create a genuine issue of
material fact and thereby survive the County’ s sumrary judgnent

not i on. The County asserts that her affidavit was inconsistent
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with her prior deposition testinmony in which the only highway
defect she nentioned was the rut in the shoul der. The County
urges this court to adopt the position of the Seventh Circuit
Court of Appeals that “[p]arties cannot thwart the purpose of
[ Federal] Rule [of G vil Procedure] 56 [simlar to Ws. Stat.
8§ 802.08(2)] by creating issues of fact through affidavits that

contradict their own depositions.” Mller v. A H Robins Co.,

Inc., 766 F.2d 1102, 1104 (7'" Gr. 1985) (citing Perma Research

and Devel opment v. Singer Co., 410 F.2d 572, 577-78 (2™ dGr.
1969)).

136 This court is, of <course, the proper forum for
determ ning the issue of whether a party can submt an affidavit
that is inconsistent wwth prior deposition testinony in response

to a notion for summary judgnent. . Wlski v. WlIlson, 174

Ws. 2d 533, 540-41, 497 NW2d 794 (Ct. App. 1993). However
this case does not require that we decide this issue. The
plaintiff’s pl eadi ngs, deposi tions, and answer s to
interrogatories create a genuine issue of material fact even
w thout considering Ms. Morris’ affidavit submtted after the
County’s notion for summary judgnent. Therefore, we need not
decide whether her affidavit and deposition testinony are
contradictory. The Mirrrises’ clains survive the County’s notion
for summary judgnent w thout consideration of Ms. Mrris s later
affidavit.

By the Court.—JFhe decision of the court of appeals is

af firned.
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